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1 See Sections 28 and 29 LRA 2002 and Schedule 8 LRA 2002. 
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2 'Mines and minerals, whether or not held with the surface' fall within the definition of land in Section 
132(1) LRA 2002. Where they constitute an estate in land they may be voluntarily registered under 
Section 3(1)(a) LRA 2002, but are excluded from compulsory registration by Section 4(9) LRA 2002.  
An incorporeal right to take minerals can sometimes be registered as a profit a prendre in gross under 
Section 3(1)(d) LRA 2002. 
3 Under Rule 32 LRR 2003 
4 Consider the effect of Section 58 LRA 2002 and note Bocardo FA v Star Energy UK Onshore 
Limited [2010] UKSC35 [2011] 1 AC 380 ("Bocardo v Star Energy") 
5 LRA 2002 Schedule 4 
6 LRA Schedule 8 paragraph 2 – no indemnity is payable unless it is noted in the register that the title 
includes the mines or minerals 
7 For convenience I will use the phrase 'overriding interests', although it is not used in the LRA 2002, 
which sets out in Schedule 3 the interests that override registered dispositions and in Schedule 1 the 
interests that override first registration. 
8 LRA 1925 s 70 (1)(j) 
9 Law Com No 271 – Land Registration for the 21st Century: a Conveyancing Revolution - Para. 2.24 
– "Overriding interests therefore present a very significant impediment to one of the main objectives of 
the Bill, namely that the register should be a complete a record of the title as it can be, with the result 
that it should be possible for title to land to be investigated almost entirely on line." 
10 ibid. paragraph 2.25. 
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11 Paragraph 11 of Schedules 1 and 3 LRA 2002. 
12 Law Com 271 para. 8.41. 
13 Ibid. footnote to para. 8.41. 
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14 For a succinct account of the history of Tenures and Estates see Megarry & Wade, Law of Real 
Property, Chapter 2. 
15 See Eardley v Granville (1876) LR 3 ChD 826 and Commissioners for Inland Revenue v Joicey 
(No.2) [1913] 193 2KB 580 and at 586:  
"The relative rights of the Lord and the copyholder in general are well settled. The copyholder has 
possession not only of the surface, but everything below the surface, including minerals. But the 
property in the minerals is in the lord. The result is that, in the absence of special custom, neither the 
lord nor the copyholder can work the minerals, but the concurrence of both is necessary. In other 
words, the lord cannot get that which is his property without the copyholder's consent. Those rights 
may, however, be varied by special custom in the manor, but, except insofar as they are varied, the 
general rule prevails". 
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16 Section 128 Law of Property Act 1922. 
17 Section 48 Copyhold Act 1852; Section 23 Copyhold Act 1894; Schedule 12 paragraph (5) Law of 
Property Act 1922 
18 For example enfranchisements of copyhold land to redeem Land Tax under the Land Tax 
Redemption Act 1802 or the enfranchisement of conventionary tenements in assessionable manors 
under the Duchy of Cornwall (No. 2) Act 1844.  See John Scriven – A Treatise on the Law of 
Copyholds (Seventh Edition – 1896) pages 360-373 ("Scriven"). 
19 See B W Adkin "Copyhold and Other Land Tenures of England" 3rd Edition (1919) p209:  "When a 
copyhold is enfranchised at common law, the lord having conveyed to the tenant the freehold of the 
Property, the tenant will hold it in free and common socage.  Furthermore, owing to the effect of the 
Statute of Quia Emptores, 1290, the tenant will hold it not of the enfranchising lord, but of the superior 
lord; that is, in most cases, the Crown.  The Lord cannot reserve any rents or other services to 
himself, as his lordship is gone … The customs of the manor will cease entirely, and common law 
rules prevail … The freehold of the land, and all above it and below it, become the property of the 
tenant, and so all mines and minerals pass to him, unless they are expressly reserved by the lord." 
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20 Land Registry Practice Guide 65, section 1.   
21 Section 48 Copyhold Act 1852; section 23 Copyhold Act 1894; schedule 12 paragraph 5 Law of 
Property Act 1922. 
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22 See Christopher Jessel, Concurrent Fees Simple and the Land Registration Act 2002 LQR 587 
(2014) for this view. 
23 See Edward Nugee, The Feudal System and the Land Registration Acts LQR 586 (2008) for this 
view.  Also, T Cyprian Williams, The Fundamental Principles of the Present Law of the Ownership of 
Land, The Solicitors' Journal Vol.75 843 (1931) for how the retention of the right to the surviving forms 
of escheat informs this analysis.  
24 This interpretation is inconsistent with the scheme of LRA 2002 which considers these to be 
overriding interests affecting someone else's land protectable by notice or caution.  Consider also 
s.15(3) LRA 2002. 
25 The Land Registry will not award a substantive title (with title absolute) to copyhold minerals unless 
they can be persuaded that the interest constitutes an estate in land (s.3(1)(a) LRA 2002) (perhaps 
because the copyholder has in the instrument expressly and exhaustively released all mineral rights 
to the Lord) or that it may be treated as a profit a prendre in gross (s.3(1)(d) LRA 2002) (because 
there is a demonstrable special custom of the Manor allowing the Lord a right of access to win and 
work the minerals, as in County of Durham).  Very occasionally, you see qualified titles expressed 
only to have effect insofar as the interest protected constitutes an estate in land or a profit a prendre. 
These may co-exist with a caution or a notice on the surface title. 
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26 John Chapman, A Guide to Parliamentary Enclosure in Wales, p.4. 
27 These early private acts varied greatly in form.  The Inclosure (Consolidation) Act 1801 provided 
standard clauses to promote uniformity and reduce the expense of Inclosure.  As the pace of 
inclosure decreased, the Inclosure Act 1845 was passed to encourage the process and it established 
the Inclosure Commissioners as a central body to receive petitions and oversee a simplified inclosure 
procedure whereby the awards of that body were sanctioned by Parliament (often in batches) after 
the award was made.   
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28 Where land was allotted copyhold the ownership of minerals would most likely continue to follow 
the custom of the manor and one must look to later enfranchisement deeds to establish ownership.  
(See Scriven p.407). 
29 Note that Section 70(1)(j) LRA 1925 refers to 'manorial rights of all descriptions'. 
30 See Scriven.  On page 3 Scriven notes that the effect of the statute of Quia Emptores is that sub-
infeudation is generally prohibited.  However, he goes on to point out statutory exceptions to this rule. 
"It must not be forgotten, … that under the provisions of a general Act (such as, e.g. … the Copyhold 
Act 1984), and … under the provisions of a particular or special Act of Parliament, lands may still be 
granted in fee simple to hold as of the granting lord, so as to preserve (e.g.) the lord's right of escheat.  
Also copyhold allotments (made under the provisions of the General Inclosure Act, 1845 … ) may … 
when they are declared freehold by the Commissioners, be directed to be held as of the lord of the 
manor out of whose waste they were allotted".  Cf pages 35-36 and 406-408 Ibid. 
31 Section 62(3) LPA 1925. See also Scriven pages 4 and 5 on what passes with a 'devise' of the 
manor. 
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32 House of Commons Justice Committee, Manorial Rights, Fifth Report of Session 2014-15, 
13 January 2015, page 3. 
33 One unforeseen aspect of Section 117 procedure was that, although there was no charge to enter a 
notice on a surface register, there was a substantial cost to obtaining the surface title information to 
allow you to identify the relevant surface title numbers against which to register notices and to create 
maps of unregistered surface for cautions. 
34 See Land Registry Practice Guide 19 paragraph 2.3.3 and also section 77 LRA 2002 for the duty to 
act reasonably. 
35 Under Section 36 LRA 2002. 
36 See Section 73 LRA 2002. 
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37 See Law Com 227 – Updating the Land Registration Act 2002, A Consultation Paper 
Paragraphs 9.82 and 9.127. 
38 Trespass is the unlawful presence of one person on land in the possession of another.  See 
Halsbury's Laws of England Vol. 97 (2015) 5(1)(i) 563: "A person may be in possession of minerals 
even though he is not in possession of the surface and has no actual occupation of the minerals." 
Ibid. 575.  See also Bocardo v Star Energy which held that "as the owner of paper title to the strata 
the claimant had the prima facie right to possession of them and, in the absence of evidence to the 
contrary, was deemed to be in actual possession" (at 381 E). 
39 See Land Registry Practice Guide 19 Paragraph 2.1. 
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40 "The subject matter of trespass to land must be real and corporeal property … a mere incorporeal 
right … does not confer standing to sue for trespass to the land if such a right does not give exclusive 
possession." Halsbury's Laws of England Vol. 97 (2015) 5(1)(i)571.  Note that the mineral rights 
retained by the Lord impliedly by the action of the statute on a statutory enfranchisement of copyhold 
do not generally include "possession" of the minerals (although they can do if the tenant expressly 
releases that right to the Lord in the deed or compensation award). 
41 See the provisos to Section 23 Copyhold Act 1894 and Schedule 12 Paragraph 5 LPA 1922.  Does 
"soil" mean soil or any material required for making foundations? 
42 See Coleman v Ibstock Brick Limited [2008] EWCA Civ 73. 
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43 For this reason, the Law Commission is consulting on bringing dispositions of unregistered freehold 
estates in minerals within the ambit of compulsory first registration. See Updating the Land 
Registration Act 2002: A Consultation Paper Paragraphs 3.57/3.57 on the need to balance the 
benefits of a more complete register against the burden on minerals owners. 
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