EMPLOYMENT TRIBUNALS
England & Wales

Presidential Guidance — Rule 3 — Protocol on Judicial Assessments

1. This Presidential Guidance is issued on 3 October 2016 under the
provisions of Rule 7 of the First Schedule to the Employment Tribunals
(Constitution and Rules of Procedure) Regulations 2013 (“the Employment
Tribunals Rules of Procedure”).

2. The Employment Tribunals in England and Wales must have regard to
such Presidential Guidance, but they shall not be bound by it.

3. Rule 2 of the Employment Tribunals Rules of Procedure provides that
the overriding objective of the Rules is to enable Employment Tribunals to
deal with cases fairly and justly.

4, Dealing with a case fairly and justly includes, so far as practicable —
(a) ensuring that the parties are on an equal footing; (b) dealing with cases in
ways which are proportionate to the complexity and importance of the issues;
(c) avoiding unnecessary formality and seeking flexibility in the proceedings;
(d) avoiding delay, so far as compatible with proper consideration of the
issues; and (e) saving expense.

5. A Tribunal shall seek to give effect to the overriding objective in
interpreting, or exercising any power given to it by, the Rules. The parties and
their representatives shall assist the Tribunal to further the overriding
objective and in particular shall co-operate generally with each other and with
the Tribunal.

6. Rule 3 of the Employment Tribunals Rules of Procedure provides that a
Tribunal shall wherever practicable and appropriate encourage the use by the
parties of the services of ACAS, judicial or other mediation, or other means
of resolving their disputes by agreement.

7. Having regard to Rule 2 and Rule 3, this Presidential Guidance adopts
a Protocol for an Employment Judge conducting a Judicial Assessment of a
claim and a response as part of a preliminary hearing (case management)
held under Rule 53(1)(a) of the Employment Tribunals Rules of Procedure.

8. The Protocol is appended to this Presidential Guidance (together with
some Questions and Answers for the parties). It provides a formal framework
for the preliminary consideration of the claim and response with the parties



that is already often an important part of a preliminary hearing (case
management) in defining the issues to be determined at a final hearing.

9. It is not anticipated that it will lead to longer preliminary hearings or to
an increase in the number of preliminary hearings conducted by electronic
communications under Rule 46. It will be particularly helpful, but not
exclusively so, where a party to a claim is not professionally represented at
the preliminary hearing (case management).
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Judge Brian Doyle

President

Employment Tribunals (England & Wales)
3 October 2016




APPENDIX TO THE PRESIDENTIAL GUIDANCE

PROTOCOL FOR JUDICIAL ASSESSMENT

Introduction

1. This protocol sets out the basis on which the Employment Tribunals will
offer to parties the facility of Judicial Assessment of their cases.

The aims and purpose of Judicial Assessment

2. Judicial Assessment is an impartial and confidential assessment by an
Employment Judge, at an early stage in the proceedings, of the strengths,
weaknesses and risks of the parties’ respective claims, allegations and
contentions.

3. The statutory basis for the offer is Rule 3 of the Employment Tribunals
Rules of Procedure 2013, which provides that “A Tribunal shall wherever
practicable and appropriate encourage the use by the parties of the services
of ACAS, judicial or other mediation, or other means of resolving their
disputes by agreement.”

4, Although the purpose of Judicial Assessment is to encourage parties to
resolve their dispute by agreement, it is not envisaged that settlement
discussions will necessarily occur during the Judicial Assessment itself.

5. Employment Tribunal proceedings are costly of parties’ time and
resources. They are stressful for parties and witnesses. AlImost every case
entails risks for both parties.

6. An early assessment of the case by an Employment Judge may assist
the parties in identifying what the case is really about, what is at stake, and
may clarify and narrow the issues and encourage settlement. This may lead to
resolution of the case by agreement between the parties before positions
become entrenched and costs excessive, or may shorten and simplify the
scope of hearings.

7. This reflects the overriding objective of the Employment Tribunals to
deal with cases justly, speedily and cost-effectively (Rule 2). Judicial
Assessment is particularly valuable in view of the lack of information and
advice available to parties in Employment Tribunal cases, many of whom are
unrepresented.

Identification of suitable cases

8. Judicial Assessment will generally be offered at the first case
management hearing in the proceedings. It will take place after the issues
have been clarified and formal case management orders made in the first part
of the case management hearing.



9. Most cases of any complexity which are listed for a case management
hearing on service of proceedings will be suitable for Judicial Assessment.
However, the following (non-exclusive) factors may render the case
unsuitable for an offer of Judicial Assessment:

. there are multiple claimants not all of whom request Judicial
Assessment

. a party is insolvent

. High Court or other proceedings exist or are intimated.

Initial formalities

10.  Written information about Judicial Assessment will be available to
parties in all cases listed for an initial case management hearing.

11. The parties are encouraged to inform the Tribunal in advance of the
case management hearing that they wish to have Judicial Assessment in their
case. This will enable the Employment Judge to prepare for the process and
to make sure that sufficient time is available on the day. However, even if the
parties have made no request in advance, the Employment Judge, in suitable
cases, may offer Judicial Assessment during the case management hearing.

12.  Judicial Assessment will almost invariably take place at the initial case
management hearing. This reflects the need for it to happen at an early stage
in the proceedings. It will not generally be offered later in the proceedings.

13. If Judicial Assessment is expected to take place, the case
management hearing may be listed in person rather than by telephone
conference call if it is envisaged that the necessary in-depth discussion could
not take place in a telephone conference call. However, the Employment
Judge will have the discretion to conduct a Judicial Assessment by telephone
or other electronic communication means in appropriate cases. Sufficient time
will be allocated to the case management hearing (generally up to two hours,
depending always on the nature of the case).

14. It is a requirement for Judicial Assessment that the parties freely
consent to it. Whilst the Employment Judge will explain the advantages of
Judicial Assessment, no pressure should ever be placed on any party to
agree to it.

15. The information provided to the parties in advance will make clear that
Judicial Assessment is strictly confidential. This will be repeated by the
Employment Judge before the Judicial Assessment takes place.

16.  Although anything said in the Judicial Assessment might be used in
subsequent “without prejudice” discussions between the parties, or in a
Judicial Mediation, the views expressed by the Employment Judge are non-
attributable and must be kept strictly confidential. They must not be disclosed
to third parties, other than advisers, as having been expressed by the
Employment Judge, or attributed or identified as the views of the Employment



Judge in subsequent proceedings, including the final hearing. Unless the
parties agree to these conditions, Judicial Assessment will not take place.

The conduct of the Judicial Assessment

17. Judicial Assessment involves evaluating the strength of the parties’
cases. Employment Judges will use their skill and experience in doing this,
whilst remaining wholly impartial. Whilst recognising that evidence will not
have been heard, Employment Judges may, when appropriate, give
indications about the possible outcome of the case.

18.  Judicial Assessment is not the same as Judicial Mediation. An outcome
of Judicial Assessment may be that a case is listed for Judicial Mediation.
Judicial Assessment is indicative in nature and will involve a practical
assessment of the case by the Employment Judge. Judicial Mediation is
facilitative; has the aim of assisting the parties to achieve a resolution of the
issues between them without giving any indication of prospects of success;
and is usually allocated a full day of the Employment Tribunal’s time.

19. It is possible that the Judicial Assessment process will lead to
immediate settlement negotiations between the parties. This is not the primary
purpose of Judicial Assessment, but will be encouraged if it occurs, and time
will be made available for it.

20. The Judicial Assessment must only be conducted after the issues
between the parties have been fully clarified and case management orders
made in the usual way at the case management hearing. The Judicial
Assessment is not a way of avoiding the discipline of a properly conducted
case management hearing and indeed is dependent upon the process.

21. If the parties consent, the Employment Judge may then give an
assessment of the liability and/or remedy aspects of the case. It will be made
clear that the assessment is provisional and that the Employment Tribunal
hearing the case may come to a different view. In conducting the assessment
the Employment Judge must make it clear that they are assessing the case
on the state of the allegations and not evaluating the evidence, which has not
been heard or seen, and assessing provisionally the risks as to liability and,
typically, brackets of likely compensation on remedy. The Employment Judge
will encourage parties to approach the process with an open mind and to be
prepared to enter into the assessment pragmatically and to be receptive and
listen to the Employment Judge’s views.

22.  The Judicial Assessment will be conducted with a view to assisting
eventual settlement of all or part of the claim. If the parties express the wish to
enter into immediate settlement negotiations, this may be encouraged but
care must be taken to make sure that unrepresented parties have time to
think and to consider any offer, and are advised that if an offer is made, they
should take time to reflect upon it.



23. Judicial Assessment of parties’ cases must be provisionally and
guardedly expressed because no evidence will have been heard. Employment
Judges must recognise that parties may not fully understand the distinction
between a provisional indication and the eventual result of the case.

24. The Employment Judge may make their own notes of the Judicial
Assessment. These will not be placed on the case file and the parties will be
informed that such notes are kept only as the Employment Judge’s record and
will not be distributed to them or to any third parties.

25.  The Employment Judge who conducted the Judicial Assessment will
normally not then be involved in any part of the proceedings which may entail
final determination of the parties’ rights (except that they may conduct any
subsequent Judicial Mediation). This is to encourage full and frank
assessment of the claim and ensure public trust in the confidentiality and
impartiality of the evaluation. This does not preclude involvement in day to
day case management of the proceedings, including, in particular, case
management hearings.

Action following the Judicial Assessment
26. In some cases, a settlement may be reached at the Judicial

Assessment. Any settlement will be recorded by one of the following means:
. ACAS COT3;

. Formal settlement agreement between the parties;
. Consent judgment by the Tribunal;
. Conditional withdrawal and dismissal of the claim upon payment within

an agreed period.

27. More usually, the parties will wish to consider their positions following
the Judicial Assessment. If the parties agree, a Judicial Mediation may be
listed. Otherwise the Employment Judge will remind the parties of the
availability of the conciliation services of ACAS.

Records

28. Each Employment Tribunal region will keep a record of the number of
Judicial Assessments and settlements in cases where Judicial Assessments
have been conducted and will provide a report monthly to the President as
evidence of the use and effectiveness of the facility and for judicial training
and development.



JUDICIAL ASSESSMENT

Questions and Answers for the parties

Not every case is suitable for Judicial Assessment. It is in the discretion
of the Employment Judge whether to offer Judicial Assessment

What is Judicial Assessment?

Judicial Assessment is a service offered by the Employment Tribunals to
assess the strengths, weaknesses and risks of the parties’ respective claims,
allegations and contentions on liability and remedy, at an early stage on an
impartial and confidential basis. If all parties and the Employment Judge
agree, the Judicial Assessment will take place at the end of the private case
management hearing. The service is optional and the Employment Judge
cannot decide anything about your case at a Judicial Assessment.

Why might | want to consider taking part in a Judicial Assessment?

Judicial Assessment may save time and expense if it leads to a settlement.

The first part of your case management hearing will clarify the issues between
the parties and set a timetable to ensure that the case is ready for a full
hearing. This involves a great deal of work over the coming weeks and
months (organising documents and witness statements and having other
evidence ready such as medical reports). Preparation for a hearing is
expensive and time consuming for all parties. The Employment Judge will
normally arrange a full hearing, which may be in several months’ time. It may
involve several days or weeks in Tribunal depending on the complexity of the
case.

Judicial Assessment may lead to an early settlement of the proceedings.

How is the Judicial Assessment different from the first part of the
private preliminary hearing?

Judicial Assessment is strictly confidential and will involve the Judge giving a
provisional assessment of the case.

What does “Confidential” mean?

The parties cannot give details of the assessment to anyone other than
advisers.

Although anything said in the Judicial Assessment might be used in
subsequent “without prejudice” discussions between the parties or in a
Judicial Mediation, the views expressed by the Employment Judge are non-
attributable and must be kept strictly confidential. They must not be disclosed



to third parties, other than advisers, as having been expressed by the
Employment Judge, or attributed or identified as the views of the Employment
Judge in subsequent proceedings, including the final full merits hearing.
Unless the parties agree to these conditions, Judicial Assessment will not take
place.

The Judge’s notes will be kept separate from the case file and if the case
proceeds to a full hearing the Tribunal will not see those notes.

What does “without prejudice” mean?

Anything said during the Judicial Assessment may not be referred to in
correspondence or at subsequent hearings.

Such statements are inadmissible evidence. They include offers of settlement
and what is said leading up to and to explain such offers. They are made with
view to settling the case and are without prejudice to the parties’ position at a
full merits hearing. They include anything said by the Employment Judge
during the Judicial Assessment.

What is an assessment?

The Employment Judge in the Judicial Assessment may express a provisional
view on the strengths and weaknesses of parts of the case without having
heard any evidence, but by considering the law and what parties say about
their cases. The Employment Judge will use his or her skill and experience in
the assessment, whilst remaining wholly impartial. The assessment may
identify possible ranges of compensation for remedy if liability is established.
The purpose of the provisional assessment is to help the parties to resolve
their differences by way of settlement. The eventual outcome at the hearing
may be different from the Employment Judge’s assessment.

An assessment is not legal advice nor does it relieve a party from the need to
take legal advice.

Will the Judge always offer a Judicial Assessment?

There is no presumption that an Employment Judge will offer a Judicial
Assessment. The Employment Judge will take into account the time available
and matters that might mean settlement is difficult or impossible. These might
include where a party is insolvent or bankrupt, other proceedings exist or the
parties indicate an intention to commence other proceedings, or the parties
express a view that the case cannot be settled.

Is there any fee payable for a Judicial Assessment?

No.



What do | have to do if | want a Judicial Assessment?

You should indicate your interest in the box on the case management agenda
for the case management hearing and bring it to the case management
hearing or send it in advance to the Tribunal. A Judicial Assessment will only
take place if all parties agree.

How can a case settle at a Judicial Assessment?

There are four ways in which this can happen:

e ACAS may be contacted to produce a conciliated settlement (normally
recorded by way of an ACAS COT3 agreement).

e There may be a formal settlement agreement between the parties (often
called a compromise agreement).

e  There may be a consent judgment by the Employment Judge.

e There may be conditional withdrawal and dismissal of the claim upon
payment within an agreed period.

What if the case does not settle at a Judicial Assessment?

The case will proceed as ordered at the case management hearing. The
Employment Judge will not normally be involved in any part of the
proceedings which may entail a final determination of the parties’ rights, but
the Employment Judge may conduct any subsequent judicial mediation and is
not precluded from day to day case management including any further case
management hearing.

It is still open to the parties to agree to Judicial Mediation, if offered. The
services of ACAS are available to the parties at any time.



